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PLAINTIFF, JESSE A. COLE, M.D., by and through his counsel, and for his Complaint against Defendants alleges:
NATURE OF THE ACTION

1.
This is a Complaint for money damages and punitive damages based on breach of contract, breach of the implied covenant of good faith and fair dealing, violation of constitutional due process, tortious interference with contract and prospective economic advantage, abuse of process, defamation, and anti-trust violations under the Montana Unfair Trade Practices Act.
PARTIES TO THIS ACTION

2.
Plaintiff, JESSE A. COLE, M.D. (hereinafter “Cole”) is a medical doctor licensed to practice medicine in the State of Montana, a board certified radiologist, and a resident of, and practices medicine in, Butte-Silver Bow County, Montana.

3.
Defendant, St. James Healthcare (hereinafter “St. James”) is a Montana corporation located in Butte-Silver Bow County, Montana, providing medical services for seven counties in Southwest Montana, including the primary service area of Butte-Silver Bow County, and is the largest hospital in Southwest Montana.  


4.
Defendant, Sisters of Charity of Leavenworth Health System, Inc. (“Sisters of Charity”) is a Kansas corporation, and through the Amended Bylaws of St. James Healthcare, is the sole corporate member of St. James’ Board of Directors and the alter-ego of St. James.  The St. James Bylaws reserve to the Sisters of Charity the exclusive power to adopt, amend or repeal the Articles of Incorporation or Bylaws of St. James and the Articles and Bylaws of any corporation of which St. James is the controlling member; to appoint after consultation with respective corporate board, the Board of Directors of St. James and any corporation of which St. James is the controlling member; to remove, with or without cause, after consultation with respective corporation board, any member of the Board of Directors of St. James Healthcare; to appoint or remove with or without cause, the chief administrative officer of St. James, the president/chief executive officer of any corporation of which St. James is the controlling member; to implement corporate goals, policies and procedures for St. James; to approve for St. James the acquisition of assets, the incurrence of indebtedness, or the lease, sale or transfer or assumption or encumbering of the assets; to approve the annual strategic plans and operating capital budgets and deviations thereto for St. James; to appoint the auditors of St. James; to transfer assets or to require St. James to transfer assets to the Sisters of Charity, or any entity controlled by, controlling, or under common control with the Sisters of Charity.
VENUE

5.
Venue is proper in Butte-Silver Bow County because the Defendant St. James Healthcare is a Montana corporation located in Butte-Silver Bow County and the breach of contract and tortious conduct of the Defendants took place in Butte-Silver Bow County.

FACTS COMMON TO ALL COUNTS

6.
St. James operates under the Amended By-Laws of St. James Healthcare, Butte, Montana, and the St. James Healthcare Medical Staff By-Laws, Rules and Regulations (“Hospital By-Laws”) which set forth specific standards and procedures to be applied when considering the suspension, denial, renewal, or revocation or change in staff membership or clinical privileges of physicians.  A copy of the St. James Medical Staff By-Laws, Rules & Regulations were attached as Exhibit 1 to the original Complaint filed in this matter and are incorporated herein.  St. James and the Sisters of Charity have a copy of the St. James By-Laws, Rules & Regulations in their possession.

7.
In order to practice at St. James all physicians must have privileges.  St. James’ By-Laws provide that the St. James Board of Directors shall create a Medical Staff, whose membership shall be comprised of physicians, dentists, and certain qualified allied health practitioners who are privileged to attend patients at St. James.  St. James’ By-Laws further provide that the Medical Staff shall, through its Executive Committee, make recommendations to the St. James Board of Directors concerning all appointments, reappointments, and alterations of staff status, granting of clinical privileges, disciplinary actions, all matters relating to professional competency, and such specific matters as may be referred to it by the St. James Board of Directors.


8.
The St. James’ By-Laws also require that the Medical Staff By-Laws, Rules and Regulations will govern in all decisions regarding the medical staff and must include procedures for a fair hearing of decisions concerning recommendations on staff appointments and privileges, and adverse decisions made by the St. James Board of Directors.


9.
The St. James’ By-Laws also provide that any action taken with regard to the appointing of staff, reappointing of staff, granting or denying clinical privileges, or any disciplinary actions against physicians, be first considered by the Medical Staff pursuant to its By-Laws, and then a recommendation from the Medical Staff is to be considered by the Board of Directors before a final decision to appoint, delineate, or alter any privileges for physicians, dentists, and certain qualified licensed health practitioners to practice at St. James.


10.
In keeping with the long standing legal and ethical premise that the matters of patient care are to be entrusted to licensed healthcare professionals, the Medical Staff is responsible as a matter of law for the quality of care rendered by physicians at St. James.  Corporations and unlicensed persons, such as lay hospital administrators and hospital directors, are legally and ethically prohibited from controlling or interfering with their practice of the healing arts.  Patients, and the law, look to doctors, not to lay hospital administrators or a board of trustees, to review the quality of medical care and to assess the credentials and qualifications of physicians at hospitals.  The independence of the Medical Staff from the Administration of the hospital and its Board of Trustees assures that patient care is safeguarded by trained professionals in the healing arts who are motivated by the pursuit of the quality of care, and not by lay persons whose primary interest may be the financial well being of the hospital, its executives or its related entities.  Accordingly, the Medical Staff, not the hospital Board of Trustees, is primarily responsible for the adequacy and quality of the medical care tendered to patients in the hospital.


11.
The accreditation standards of the Joint Commission on Accreditation of Health Care Organizations (“JCAHO”) also require that an accredited acute care hospital have a self governing medical staff with overall responsibility for quality of care and accounting therefore to the hospital board, and that each Medical Staff develop and adopt by-laws, rules and regulations to establish a framework for self governance of Medical Staff activities and accountability to the governing board.

12.
As between Cole and St. James, the Hospital By-Laws constitute a contract setting forth the parties’ procedural and substantive rights, duties, responsibilities and remedies.


13.
Cole is informed and believes that St. James has “quasi-public” status because it was constructed in part with public funds, is presently receiving public benefits, has been sufficiently incorporated into the Butte-Silver Bow Governmental Plan for providing hospital facilities to the public, and it is the only hospital in Butte-Silver Bow, Montana.


14.
Until December 21, 2006, Cole was an active staff member of St. James and had full clinical privileges at St. James and practiced medicine as a radiologist in Butte since 1996.  During that time, he was a paid Director of the Radiology Department at St. James during 2001-2004, and also was the Radiology/Pathology Section Chair at St. James since approximately 2000.  During this period of time Cole provided exceptional radiology care to patients of Southwest Montana at St. James, Southwest Montana Radiology, and Big Sky Diagnostic Imaging.  During this time period, neither St. James, nor the Medical Staff, voiced any complaints regarding Cole’s quality of care.

15.
From 1996 through December 21, 2006, Cole has been a member in good standing of the St. James Medical Staff and had full active staff privileges and practiced radiology at St. James along with Dr. J. Michael Driscoll and Dr. Dennis O. Wright.  Cole’s hospital staff privileges were renewed as a matter of course each time they came up for renewal.  During the period of time from 2002 through August 2004, Jesse Cole had an exclusive contract with St. James to provide radiology services.  However, St. James also allowed other doctors such as Dr. Driscoll and Dr. Wright, to also practice radiology and to earn an income by practicing radiology at St. James along with the holder of the exclusive contract, Cole.


16.
In August 2004, the exclusive contract between Cole and St. James expired and Cole discontinued receiving $1,000 per month as compensation for the exclusive contract.  Thereafter, from 2004 until December 21, 2006, Cole was treated the same as Driscoll and Wright and practiced radiology at St. James with full privileges and without any type of a contract with St. James.


17.
Cole applied for reappointment to the Medical Staff on a timely basis before his appointment was to expire at the end of 2006.  


18.
Article VII of the St. James Medical Staff By-Laws, Rules and Regulations, which were in effect on December 21, 2006, set forth specific procedures mandated to be followed for the reappointment of current members of the St. James Medical Staff.  Specifically, Article VII of the St. James Medical Staff By-Laws, Rules and Regulations provide the following:
a.
Each current member who is eligible to be reappointed to the Medical Staff is responsible for completing the reappointment application form which is to be submitted to the medical staff office.
b.
The recommendation from the Medical Staff for the reappointment of a person or a change in staff category, must only be based upon: 


(1)
Ethical behavior, clinical competence, clinical judgment in the treatment of patients, current competence, training and experience, current licensure, and health status.


(2)
Attendance at Medical Staff, section and committee meetings and participation in staff duties.


(3)
Compliance with the Medical Staff By-Laws, Rules and Regulations including, but not limited to, provision of timely, continuous care to hospital inpatients, outpatients, and emergency department patients.


(4)
Conduct at the hospital, including cooperation with Medical Staff and hospital personnel as it relates to patient care.


(5)
Capacity to satisfactorily treat patients as indicated by the result of the Medical Staff’s performance, improvement, activities or other reasonable indicators of continuing qualifications.


(6)
Satisfactory completion of such continuing education requirements as may be imposed by law, the Medical Staff, or applicable accreditation agencies.


(7)
Previously successful or currently pending challenges to any licensure or registration (State, Drug Enforcement Administration, etc.) or the voluntary or involuntary relinquishment of such licensure or registration.


(8)
Voluntary or involuntary termination of Medical Staff membership or voluntary or involuntary limitation, reduction or loss of clinical privileges at another hospital.


(9)
Involvement in a professional liability action in which a final court judgment or settlement was reached.


(10)
Indication that the Medical Staff member continues to meet all the other qualifications for Medical Staff membership as detailed in Article VII, Part A, Section 2 of these By-Laws.


19.
No where in the Medical Staff By-Laws, Rules and Regulations or the By-Laws of St. James Healthcare is it provided that privileges can be changed or altered in any manner for reasons other than those specified.

20.
The St. James Medical Staff By-Laws, Rules and Regulations also provide in Article VII, Part A, Section 3 that no later than three (3) months prior to the end of the current appointment, the Chief Executive Officer of St. James shall send to the Chief of each Section a current list of all members who have clinical privileges in that Section together with a description of the clinical privileges each holds, and must include any reasons for any changes recommended in staff category, in clinical privileges, or for any non-reappointment for those who applied for changes and for those who did not.  This Section of the By-Laws also provides that the only criteria for decreasing clinical privileges shall be based upon:

(1)
Relevant recent training.
(2)
Observation of patient care provided.

(3)
Review of the records of patients treated in this or other hospitals.

(4)
Results of the Medical Staff’s performance and improvement activities.

(5)
Other reasonable indicators of the individuals continuing qualifications for the privileges in questions, such as peer review recommendations.


21.
No where in the Medical Staff By-Laws, Rules and Regulations or the St. James By-Laws is it provided that the Chief Executive Officer can recommend changes in clinical privileges or that clinical privileges could be changed or decreased for reasons other than those specified.

22.
In conjunction, the Medical Staff MS-001 Rules and Regulations provides specifically that bi-annually members of the medical staff are considered for reappointment and that the reappointment should consider only the following information:

(1)
Current licensure;
(2)
Health Status;

(3)
Professional Performance;

(4)
Judgment;

(5)
Outcomes pertaining to clinical and/or technical skills as reviewed through the performance improvement activities as defined in the current performance improvement plan of St. James Healthcare;

(6)
Whether provider’s practice is currently subject to review by outside agencies or by other healthcare facilities;

(7)
Current evidence of adequate professional liability insurance;

(8)
Participation in continuing education;

(9)
Attendance at meetings;

(10)
Medical record deficiencies or delinquency;

(11)
Malpractice litigation history.


23.
The St. James Medical Staff By-Laws, Rules and Regulations, Article VII, Part C also provides a specific procedure for questions involving any Medical Staff member whenever the Chief Executive Officer of St. James has cause to question “the behavior or conduct on the part of any Medical Staff member that is considered lower than the standards of the Medical Staff or disruptive of the ability to provide quality care to the patients.”  This provision of the St. James Medical Staff By-Laws, Rules and Regulations mandates that if the Chief Executive Officer has concerns that any member of the Medical Staff is acting in a manner that is disruptive of the ability to provide quality care to the patients of St. James, that the matter should be referred to the Committee on Physician Health, that the Executive Committee should then determine whether an ad hoc committee should be formed to investigate the matter, if so, an investigative procedure and a specific procedure to be followed thereafter is mandated.  The purpose of the procedure for “other questions” involving Medical Staff conduct is to provide peer review confidentiality for all of the Medical Staff members so that any documents generated or information generated in such an investigation and hearing can be protected from public disclosure pursuant to §37-2-201, et. seq., M.C.A.


24.
In conjunction, the Medical Staff MS-011 Rules and Regulations defining and discussing “Disruptive Behavior in the Medical Staff” further provides that if there are any concerns of a healthcare practitioner/provider’s behavior being so disruptive to the hospital operations that the positive value of the practitioner’s clinical skills is outweighed, that the matter shall be handled in accordance with procedure for questions involving Medical Staff members as provided in the Medical Staff By-Laws.


25.
Cole established and has a property interest in his clinical privileges at St. James.  

26.
St. James represents to the public that it is a hospital currently accredited and approved by the Joint Commission for the Accreditation of Healthcare Organizations (“JCAHO”).  JCAHO has standards governing the role and responsibilities of the medical staff in JCAHO accredited hospitals.  St. James is expected to comply with these standards and publicly represents that it does so.

27.
Cole is informed and believes, and therefore alleges, that prior to the fall of 2006 St. James and the Sisters of Charity, putting financial gain above the interests of patient care, and without any input from the Medical Staff as required by the Medical Staff By-Laws, Rules and Regulations, and completely ignoring the By-Laws, embarked on a plan and design to prevent Cole from practicing at St. James, remove him from the St. James staff, destroy his reputation and practice, and attempt to force him to leave Butte, which plan and design was completed contrary to the St. James By-Laws and the Medical Staff By-Laws, Rules and Regulations and the law of Montana.

28.
First, on November 6, 2006, St. James filed an action against Cole in State Court and obtained a temporary restraining order without notice to Cole, in a lawsuit entitled St. James Healthcare, Plaintiff v. Jesse A. Cole, Defendant, Cause No. DV-06-264 filed in the Montana Second Judicial District Court, Silver Bow County, which ignored the mandated peer review process set forth by contract in the St. James By-Laws and the St. James Medical Staff By-Laws, Rules and Regulations.  St. James, through its actions, improperly caused Cole to incur substantial attorney fees and costs, public embarrassment and humiliation, worry, and anxiety, and other financial damages.


29.
Then, on November 27, 2006, St. James issued a Notice of Exclusive Provider Agreement to Cole, Dr. Driscoll and Dr. Wright, advising them that St. James Healthcare had entered into an exclusive provider agreement for the provision of radiology services at St. James effective as of 7:00 a.m. November 28, 2006, that Drs. Cole, Driscoll and Wright vacate their offices and remove all personal belongings by 5:00 p.m. that day.


30.
St. James’ Chief Executive Officer did not provide a written report three (3) months prior to the end of Cole’s current appointment indicating any reasons for any changes in Cole’s clinical privileges.  Nor were there any peer review recommendations from the Medical Staff that Cole’s privileges should be altered or changed.

31.
Nevertheless, on December 21, 2006, St. James notified Cole that “your privileges at St. James Healthcare are changed to consulting, effective immediately, and will continue as such through the close of business March 31, 2007,” during which time the St. James Board indicated it would conduct an investigation on its own without utilizing the Medical Staff or the Executive Committee of the Medical Staff, as required by the St. James Medical Staff By-Laws, Rules and Regulations.

32.
At no time prior to December 21, 2006, did the St. James Medical Staff Executive Committee make any recommendation for an adverse change in Cole’s privileges.


33.
When Cole inquired why his privileges had been changed to consulting privileges and explained that this would have a detrimental effect on his practice, he was advised by St. James’ Chief Executive Officer in a letter dated January 5, 2007:  “First, at the Board of Directors meeting on December 20, 2006, the St. James Healthcare Board of Directors changed your medical staff membership at St. James Healthcare from active staff to consulting staff, effective immediately.  This was based solely in the reality that St. James Healthcare has closed its radiology department to all but its employed physicians.”  Cole was given no other reason.  A copy of this letter was attached as Exhibit 2 to the original Complaint and incorporated herein.

34.
The change in Cole’s privileges prevented him from voting, holding office or serving on any Medical Staff committees, admitting his patients to St. James, or attending or caring for his patients at St. James.

35.
St. James’ Chief Executive Officer in his letter of January 5, 2007, also denied Cole any of the due process rights provided in the St. James Medical Staff By-Laws, Rules and Regulations regarding the decision to decrease his privileges by advising Cole he would not be provided any hearing whatsoever with regard to St. James’ decision to alter and reduce his privileges from active privileges to consulting privileges.  Thereafter, St. James embarked on an investigation completely bypassing and ignoring the peer review process established by the St. James Medical Staff By-Laws, Rules and Regulations.

36.
In The Montana Standard, a newspaper of general circulation in Butte, Montana, Bain Farris, Interim St. James Healthcare CEO stated with respect to the Hospital entering into an exclusive contract with a group of Helena radiologists that “its real important that your medical staff gets to know who your radiologists are and can develop confidence, this group will give us that.  We’re really excited about it and they are excited too.”  This statement was false as it impliedly related to Dr. Cole in that the medical staff when Dr. Cole was the radiologist all knew Dr. Cole and all had developed confidence in his skills as a radiologist.  


37.
In The Butte Weekly, a newspaper of general circulation in Butte, Montana, St. James Healthcare’s appointed spokesperson also publicly stated that the purpose of entering into an exclusive contract with Dr. Anna Chacko and her group at the Hospital related to an alleged failure of patient coverage, stating that “St. James is ensuring that patients who come to St. James will be taken care of and have radiology coverage.  In the past, without a contract, St. James could not count on coverage.  In fact, there have been problems with coverage in the recent past.”  This statement was false as it related to Dr. Cole.  In the same authorized statement, St. James publicly stated that it does not “practice what the doctors refer to as economic credentialing, under which physicians are hired based on how much money they can either save a hospital or bring into a hospital.  St. James has always credentialed physicians based on their medical credentials and record of service to the community.  This will never change.”  This statement was false then and continues to be false, as St. James had adopted and announced a policy which is overtly contrary to this statement and has never rescinded it.

38.
By policy statement dated January 2, 2007, St. James adopted and informed the medical staff of its “conflict of interest” rule regarding all members of the medical staff of physicians.  The policy declares that “a conflict of interest includes a direct or indirect financial interest of the individual (physician) or his/her spouse, siblings, or children, in an entity that competes with the hospital in the provision of any patient care or services.  The policy states that the existence of such a conflict of interest shall render the physician “ineligible to hold medical staff membership or clinical privileges at the hospital if the conflict of interest results in economic favoritism toward the entity in which the practitioner has a financial interest.”  The question of whether that standard is met “shall be made by the Board, in its sole discretion.”  This declaration of policy is the embodiment of the economic motivation which caused St. James to take the actions against Dr. Cole described in this complaint and has never been rescinded even though the Montana Legislature passed a moratorium banning economic credentialing.  

39.
In January 2007, James Kiser, as CEO and spokesperson for St. James Healthcare published an article in The Butte Weekly, newspaper of general circulation in Butte, Montana, designed to imply that Dr. Jesse Cole was not a qualified radiologist.  St. James’ spokesperson, James Kiser, stated in this article that St. James was excited that it had signed a contract with Dr. Anna Chacko to replace Dr. Cole, Dr. Driscoll, and Dr. Wright because the number one patient complaint was the unwillingness of radiologists (Dr. Cole, Dr. Driscoll, and Dr. Wright) to accept Blue Cross/Blue Shield payments in full and that Dr. Cole was over charging patients.  Mr. Kiser also stated that the signing of Dr. Chacko would “substantially elevate the quality of radiology services we can offer our patients.”  These statements were false given that in April 2006, Dr. Driscoll wrote a letter to St. James Ceo Mr. Kiser offering to accept Blue Cross/Blue Shield reimbursement, and to also act as physician “supervisor” of Southwest Montana Radiology, the hospital’s radiological joint venture.  The statement with regard to the excellence of radiology services also implies that the radiology services being provided by Dr. Cole were not quality services and that Dr. Cole was over charging patients.  This statement is false in that the radiology services that St. James provided after signing Dr. Chacko and her group were not “first class radiology services to the patients of St. James,” and Dr. Cole was providing a first class level or radiology services at the Hospital before he was terminated and was willing to work with the Hospital to resolve patients’ issues with Blue Cross/Blue Shield coverage and he was not overcharging patients.

40.
In February 2007, Dr. Cole was informed and believed that St. James and the Sisters of Charity again ignored the mandatory provisions of the St. James Medical Staff By-Laws and worked in concert with and assisted Dr. Charles Buehler in filing a complaint with the Montana Board of Medical Examiners against Dr. Cole, which used the very same allegations set forth in the lawsuit that the Hospital filed against Dr. Cole entitled St. James Healthcare, Plaintiff vs. Jesse A. Cole, Defendant, Cause No. DV-06-264 filed in the Montana Second Judicial District Court, Butte-Silver Bow County.  After reviewing the complaint, the Board of Medical Examiners screening panel dismissed the complaint with prejudice.  The improper filing of the complaint caused Dr.Cole to unnecessarily incur attorney’s fees and costs and worry and anxiety that his license to practice medicine in the State of Montana could be adversely affected.

41.
St. James and the Sisters of Charity, to further harass, intimidate and attempt to eliminate Dr. Cole as a competitor in the market of radiology, ignored and failed to follow the procedures set forth in the Medical Staff By-Laws, and improperly accused Dr. Cole of making unauthorized access to healthcare information from his PACS account in a complaint filed with the Montana Board of Medical Examiners against Dr. Cole on April 2, 2007.  That complaint, after a hearing, was dismissed by a screening committee with prejudice on July 6, 2007.  The improper filing of the complaint caused Dr. Cole to unnecessarily incur attorney’s fees and costs and the worry and anxiety that his license to practice medicine in the State of Montana could be adversely affected.


42.
Radiology services in Butte are primarily provided at three locations:  (1) St. James; (2) Intermountain Imaging Center (previously known as Southwest Montana Radiology); and (3) Big Sky Diagnostic Imaging.


43.
St. James and the Sisters of Charity are the sole owners of the radiology facilities located at St. James.  St. James, at all times relevant hereto, also had a 50% ownership of Southwest Montana Radiology, now known as Intermountain Imaging Center.  St. James had no ownership interest in Big Sky Diagnostic Imaging.


44.
When patients choose to use Intermountain Imaging Center or St. James for radiological care, St. James and the Sisters of Charity realize revenue from such radiological services performed at those facilities.  On the other hand, St. James and the Sisters of Charity do not realize revenue when patients choose to use Big Sky Diagnostic Imaging for radiological services.

45.
Cole has no ownership interest in St. James Radiology, Intermountain Imaging Center, or Big Sky Diagnostic Imaging.


46.
Up to approximately March 2006, Cole performed radiology services for patients at St. James, Southwest Montana Radiology (Intermountain Imaging Center), and Big Sky Diagnostic Imaging.


47.
In approximately March 2006, Southwest Montana Radiology asked Cole to be the Director of Southwest Montana Radiology, but the parties could not agree as to terms.  Southwest Montana Radiology hired another radiologist and Cole then provided radiological services to patients at St. James and Big Sky Diagnostic Imaging only.

48.
By filing suit, removing Cole by notifying him that St. James had entered into an exclusive agreement for radiology, by reducing Cole’s active staff privileges and limiting Cole’s practice of radiology to the only other facility, Big Sky Diagnostic Imaging, publishing false and deceitful information about Dr. Cole, and filing complaints against Dr. Cole with the Medical Licensing Board, St. James’ intent and design was to destroy Cole’s reputation and practice, force him to leave Butte.  Given the fact that Cole is the primary radiology provider at Big Sky Diagnostic Imaging, Defendants also intended and designed that St. James’ and Southwest Montana Radiology’s (Intermountain Imaging Center) competitor, Big Sky Diagnostic Imaging, would lose its primary radiologist, which would result in increased business for St. James and Southwest Montana Radiology (Intermountain Imaging Center).

49.
In addition to ownership in Southwest Montana Radiology (Intermountain Imaging Center), St. James is also a 50% owner through a for profit subsidiary in the Regional Medical Arts Pavilion (RMAP), which leases space to Southwest Montana Radiology (Intermountain Imaging Center), and other physicians.  These physicians are also partners with St. James in Intermountain Imaging Center and the Regional Medical Arts Pavilion.  The object and design of Defendant’s conduct described above was further designed to eliminate the competition of Big Sky Diagnostic Imaging, increase the revenue of Southwest Montana Radiology (Intermountain Imaging Center), make Southwest Montana Radiology (Intermountain Imaging Center) a viable financial joint venture with St. James and others, and allow Southwest Montana Radiology (Intermountain Imaging Center) to pay a substantial rental to the RMAP.  Without the financial success of Southwest Montana Radiology (Intermountain Imaging Center), the cost rent at the RMAP to all of the other tenants increases, and thereby decreases their net income.  Simply stated, the more business for Southwest Montana Radiology (Intermountain Imaging Center) and the less business for Big Sky Diagnostic Imaging, the better off financially is St. James and the Sisters of Charity.
COUNT I—BREACH OF CONTRACT

50.
Cole hereby incorporates and reasserts the allegations contained in paragraphs 1 through 49 as though fully set forth herein.


51.
The St. James By-Laws and the St. James Medical Staff By-Laws, Rules and Regulations established a contract between Cole and St. James and the Sisters of Charity, which imposed mandatory procedures to be followed by St. James in making any changes with regard to Cole’s privileges.


52.
Defendants’ conduct described above breached the contract between Cole and St. James established by St. James’ By-Laws and the St. James Medical Staff By-Laws, Rules, and Regulations.


53.
As a result of Defendants’ breach of contract, Cole has incurred damages including, but not limited to, attorney fees and costs in defending the lawsuit and temporary restraining order filed against him by St. James and the complaints filed with the Montana Medical Licensing Board, past and future loss of income, irreparable loss of reputation among his patients, medical colleagues, and the general population of Southwest Montana, and all other damages that would place him in the same position he would have been had St. James fully complied with the contract.

COUNT II—BREACH OF IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING

54.
Cole hereby incorporates and reasserts the allegations contained in paragraphs 1 through 53 as though fully set forth herein.


55.
Every contract contains an implied covenant of good faith and fair dealing.  Defendants’ conduct described above breached the implied covenant of good faith and fair dealing.


56.
As a result of Defendants’ breach of implied covenant of good faith and fair dealing, Cole has incurred damages including, but not limited to, attorney fees and costs in defending the lawsuit and temporary restraining order filed against him by St. James and the complaints filed with the Montana Medical Licensing Board, past and future loss of income, irreparable loss of reputation among his patients, medical colleagues, and the general population of Southwest Montana, and all other damages that would place him in the same position he would have been had St. James fully complied with the contract.

COUNT III—INTENTIONAL INTERFERENCE WITH CONTRACT

57.
Cole hereby incorporates and reasserts the allegations contained in paragraphs 1 through 56 as though fully set forth herein.


58.
A separate and distinct contract exists between Cole and each of his patients, whereby Cole provides radiological services and in return his clients pay for his services, as well as economic advantage with respect to potential patients.  Cole also has separate and distinct contracts between other physicians in Southwest Montana who refer patients to Cole for radiological services, whereby Cole agrees to provide the radiological services for these doctors, and the doctors in turn agree to send their patients to Cole in order to provide quality care for their patients, as well as a prospective economic advantage with respect to potential referrals.


59.
Defendants’ conduct described above intentionally interfered with Cole’s contracts with his patients, and the contracts he had with referring physicians and acted without right or justifiable cause.

60.
As a result of Defendants’ tortious interference, Cole has incurred special damages including, but not limited to, attorney fees and costs in defending the lawsuit and temporary restraining order filed against him by St. James and the complaints filed with the Montana Medical Licensing Board, past and future loss of income, emotional distress, irreparable loss of reputation among his patients, medical colleagues, and the general population of Southwest Montana, and all other damages that would place him in the same position he would have been had St. James fully complied with the contract.

COUNT IV—INTENTIONAL INTERFERENCE 

WITH PROSPECTIVE BUSINESS ADVANTAGE

61.
Cole hereby incorporates and reasserts the allegations contained in paragraphs 1 through 60 as though fully set forth herein.


62.
Defendants engaged in intentional and willful acts calculated to cause damage to Cole by interfering with Cole’s prospective business advantage with potential patients and referring doctors.

63.
Defendants acted without right or justifiable cause and with the unlawful purpose of causing damage to Cole.

64.
As a result of Defendants’ intentional and willful acts, Cole has incurred special damages including, but not limited to, attorney fees and costs in defending the lawsuit and temporary restraining order filed against him by Defendants and the complaints filed with the Montana Medical Licensing Board, past and future loss of income, emotional distress, irreparable loss of reputation among his patients, medical colleagues, and the general population of Southwest Montana, and all other damages that would place him in the same position he would have been had Defendants fully complied with the contract.

COUNT V—VIOLATION OF CONSTITUTIONAL RIGHTS

65.
Cole hereby incorporates and reasserts the allegations contained in paragraphs 1 through 64 as though fully set forth herein.


66.
Cole had a property interest in his privileges at St. James.


67.
St. James is a quasi public entity.


68.
Defendants violated Cole’s Montana Constitutional right of due process guaranteed to him under Article II, Section 17 of the Montana Constitution.


69.
Defendants’ violation of Cole’s state constitutional right of due process caused Cole damages, including, but not limited to attorney fees and costs in defending the lawsuit and temporary restraining order filed against him by St. James and the complaints filed with the Montana Medical Licensing Board, past and future loss of income, emotional distress, irreparable loss of reputation among his patients, medical colleagues, and the general population of Southwest Montana, and all other damages that would place him in the same position he would have been had Defendants fully complied with the contract.


70.
Montana law recognizes that Cole can bring a cause of action for recovery of damages for violation of his constitutional rights guaranteed to him under the Montana Constitution.


71.
Cole is entitled to recover his attorneys fees and costs pursuant to the Private Attorney General Theory adopted by the Montana Supreme Court in School Trust v. State, ex. rel. Board of Commissioners, 296 Mont. 402, 989 P.2d 800 (1999).
COUNT VI-RESTRAINT OF TRADE

72.
Cole hereby incorporates and reasserts the allegations contained in paragraphs 1 through 71 as though fully set forth herein.


73.
Pursuant to M.C.A. §30-14-205 “it is unlawful for a person or group of persons, directly or indirectly:  

(1)
to enter an agreement for the purpose of fixing the price or regulating the production of an article of commerce;


(2)
for the purpose of creating or carrying out any restriction in trade, to:



(a)
limit productions;



(c)
prevent competition in the distribution or sale of merchandise or commodities; or


(g)
create a monopoly in the manufacture, sale, or transportation of an article of commerce.

74.
The provision of radiology care is in diagnosis or treatment of a medical condition is an “article of commerce” under M.C.A. §30-14-202(1); “trade” under M.C.A. §§30-12-101(2) and 30-14-102(8); “merchandise” under M.C.A. §30-11-101(1); and “commodity” under M.C.A. §30-10-103(3)(a)(v).

75.
The Defendants have taken action against Dr. Cole and other members of the medical staff which are motivated in substantial part by the desire to suppress competition in, restrain the exercise of fair trade involving, and control the revenue arising from the provision of radiology care in the Butte-Silver Bow area that constitutes the relevant market of which Defendants have an approximate 70% share.

76.
In furtherance of their anti-competitive scheme, the Defendants discharged Dr. Cole, reduced his clinical privileges to the point of virtual elimination, filed suit against him, improperly filed claims against him before the Medical Licensing Board and disseminated false information about him.  Likewise, in adopting a conflict of interest policy in December 2006, the Defendants have literally and overtly taken anti-competitive action in violation of this statute and other existing law.

77.
Defendants’ conduct has excluded Dr. Cole from the provision of radiology care to Consumers consisting of in-patients at St. James Healthcare and out-patients at SWMR (Intermountain Imaging), their referring physicians and third-party insurance payers.  Correspondingly, Defendants’ conduct has precluded such Consumers from having access to Dr. Cole for radiology care.


78.
Furthermore, Defendants have specifically acted to preclude their own insureds from obtaining radiology care from Dr. Cole at Big Sky Diagnostic Imaging on a preferred provider basis.  Rather, Defendants have caused their insureds to pay higher out-of-network prices for obtaining radiology care from Dr. Cole at Big Sky Diagnostic Imaging.

79.
As a result of Defendants’ conduct patients, referring physicians and third-party payers in the Butte-Silver Bow area pay more overall for radiology care; have fewer choices of providers of radiology care available to them; receive lower quality radiology care than previously was the case; and have no access to various radiology procedures that Dr. Cole formerly provided but which replacement radiologists at St. James Healthcare and SWMR (Intermountain Imaging) are unqualified to provide and which Dr. Cole is unable to offer at Big Sky Diagnostic Imaging.


80.
As a direct and proximate result of Defendants’ antitrust violations, competition has been injured, Dr. Cole has been injured in his business and property, and he has incurred monetary damages, including but not limited to, substantial loss of past and future income.  Further, the Defendants should be enjoined to allow Dr. Cole to return to practicing radiology at St. James Healthcare in the same manner and fashion that he did from 2004 to December 21, 2006.
COUNT VII-DEFAMATION

81.
Cole hereby incorporates and reasserts the allegations contained in paragraphs 1 through 80 as though fully set forth herein.

82.
Defendants, acting by and through their authorized agents, have made false and defamatory statements concerning Dr. Cole.  These statements include, without limitation, assertions that:


(a)
Dr. Cole was not providing adequate coverage for patient care, and/or that his care was not adequate, was substandard, was not state of the art, and not as qualified as that to be provided by Dr. Anna Chacko and her group;


(b)
The primary complaint received by St. James Healthcare was that radiologists, including Dr. Cole, would not accept in any fashion Blue Cross/Blue Shield payments on behalf of patients;

(c)
St. James Healthcare has never and will not engage in economic credentialing and that its purpose in dismissing Dr. Cole related only to “quality of care” implying that the quality of care provided was inadequate or substandard; and


(d)
That Dr. Cole had engaged in excessive billing of patients, even up to 230 percent of the norm.


83.
These statements are actionable per se and are not privileged or true.

COUNT VIII-ABUSE OF PROCESS

84.
Cole hereby incorporates and reasserts the allegations contained in paragraphs 1 through 83 as though fully set forth herein.


85.
In carrying out the above described actions, the Defendants repeatedly committed the tort of abuse of process against Dr. Cole.  Defendants had an ulterior purpose, i.e. trying to eliminate competition and create a corner on the market for themselves in the market of radiology care in southwest Montana and performed willful acts in the use process not proper in the regular conduct of process (making false allegations about him and using false testimony in the lawsuit and the complaints filed with the Medical Licensing Board, and not fully and truthfully answering discovery in the lawsuit filed against him in order to hinder Dr. Cole’s ability to defend himself) to coerce Dr. Cole to do a collateral thing, i.e., quit the practice of radiology in Butte and southwest Montana, which he could not legally and regularly be compelled to do.


86.
Defendants used legal process of the lawsuit they filed against Dr. Cole and the complaints before the Medical Licensing Board as a tactical weapons to coerce a desired result that is not the legitimate object of the process, i.e., the elimination of competition.
COUNT IX-PUNITIVE DAMAGES

87.
Cole hereby incorporates and reasserts the allegations contained in paragraphs 1 through 86 as though fully set forth herein.

88.
Defendants acted with actual malice and/or actual fraud, and thereby Cole is entitled to recover punitive damages in an amount considered by a jury to be reasonable in order to punish Defendants and to deter Defendants from such conduct towards others in the future.

WHEREFORE, Plaintiff prays for judgment against Defendants as follows:


1.
All contract damages, including, but not limited to attorney fees and costs in defending the lawsuit and temporary restraining order filed against him by St. James and the complaints to the Medical Licensing Board, past and future loss of income, irreparable loss of reputation among his patients, medical colleagues, and the general population of Southwest Montana, and all other damages that would place him in the same position he would have been had St. James fully complied with the contract, Cole is entitled to under Counts I and II.

2.
All general and special damages, including, but not limited to attorney fees and costs in defending the lawsuit and temporary restraining order filed against him by St. James, and the complaints filed with the Medical Licensing Board, past and future loss of income, emotional distress, irreparable loss of reputation among his patients, medical colleagues, and the general population of Southwest Montana, and all other damages Cole is entitled to under the remaining Counts.

3.
Injunctive relief allowing Dr. Cole to practice radiology at St. James Healthcare in the same manner and fashion that he did from 2004 to December 21, 2006, treble damages and all attorneys fees and costs recoverable as provided for under M.C.A. §30-14-222(1), (2), and (4).


4.
For punitive damages in an amount to be determined as reasonable by a jury to punish Defendants and to deter Defendants from such conduct towards others in the future.

5.
For any and all other relief this Court deems just and proper.

DATED this _____ day of 



, 2010.
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